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In the Northern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia.

No. 4718.

INDICTMENT.

FIRST COUNT.
(Nuisance; 27 U. S. C, Sec. 33.)

In the April, 1930, term of said Division, the

Grand Jurors thereof upon their oaths, present:

THAT
JAMES DUNN

(hereinafter called "said accused''), on the 4th day

of July, 1930, at a place known as No. 301-2d

Street, in the City of Eureka, County of Humboldt,

within said Division, did then and there knowingly

and wilfully maintain a common nuisance, in then

and there knowingly and wilfully committing a pro-
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hibited and unlawful act of keeping for sale at

said place certain intoxicating liquor fit for use

for beverage purposes, to wit: five drinks of whis-

key and one drink of beer containing more than

one-half of one per cent alcohol by volume.

SECOND COUNT.
(Possession; 27 U. S. C, sec. 12.)

And the said Grand Jurors, upon their oaths, do

further present: That the said accused then and

there knowdngly and wdlfuUy committed a pro-

hibited and unlawful act of possession of the said

certain intoxicating liquor.

THIRD COUNT.
(Sale; 27 U. S. C. see. 12.)

And the said Grand Jurors, upon their oaths, do

further present: That the said accused, on the 26th

day of June, 1930, at the said place, did then and

there knowingly and wilfully commit a prohibited

and unlawful act of sale of certain intoxicating

liquor fit for beverage purposes, to wit: five drinks

of whiskey and one drink of beer.

GEO. J. HATFIELD,
United States Attorney.

ALBERT E. SHEETS,
Asst. United States Attorney.

[Endorsed]
: A true bill. R. B. Carlton, Fore-

man. Filed Jul. 16, 1930. Walter B. Maling,

Clerk. By F. M. Lampert, Deputy Clerk. [1*]

•Page-number appearing at the foot of page of original certified
Transcript of Eecord.
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At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City of Sacramento, on Monday,

the 21st day of July, in the year of our Lord

one thousand nine hundred and 30. Present:

the Honorable A. F. ST. SURE, District

Judge.

No. 4718.

UNITED STATES
vs.

JAMES DUNN.

MINUTES OF COURT—JULY 21, 1930—AR-
RAIGNMENT AND PLEA.

The defendant being present with E. S. Selvage,

Esq., his attorney, was duly arraigned, waived

reading of the indictment, and thereupon plead

Not Guilty. ORDERED this case set for July 22,

1930, for trial. [2]

At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City of Eureka, on Wednesday,

the 23d day of July, in the year of our Lord

one thousand nine hundred and 30. Present:

the Honorable A. F. ST. SURE, District

Judge.
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[Title of Cause.]

MINUTES OF COURT—JULY 23, 1930—TRIAL.

This case came on this day for trial. The de-

fendant was present with C. A. Russell and E. S.

Selvage, Esqrs., his attorneys. A. E. Sheets, Asst.

U. S. Attorney, was present on behalf of the

United States. Thereupon the following jurors,

viz.:

1. Arthur E. Cartwright

2. L. L. Bryan

3. Daniel McClure

4. Robert Maclean

5. Neil McLeod

6. Nicolay C. Bonniksen

7. Harvey Littlefield

8. H. A. Graham

9. Joseph M. Walker

10. Hubert Alexander Baldwin

11. Henry F. Brizard

12. Emil H. Jensen

twelve good and lawful jurors, were, after being

duly examined under oath, accepted and sworn to

try the issues joined herein. Mr. Sheets made a

statement to the Court and jury in behalf of the

United States. R. C. Osborne and C. Beam were

sworn and testified on behalf of the United States

and the United States rested. Mr. Russell made
a motion to instruct the jury to return a verdict

of Not Guilty, which said motion was ordered

denied and defendant allowed an exception to the
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ruling- of the Court. Mr. Russell made a state-

ment to the Court and jury on behalf of the de-

fendant. James Dunn and Mrs. Florence Classen

were sworn and testified on behalf of the defend-

ant. ORDERED that the fm^ther trial hereof be

continued until 10 A. M. to-morrow and the jury,

after being admonished by the Court, were excused

until that time. [3]

At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City of Sacramento, on Thursday,

the 24th day of July, in the year of our Lord

one thousand nine hundred and 30. Present:

the Honorable A. F. ST. SURE, District

Judge.

[Title of Cause.]

MINUTES OF COURT—JULY 24, 1930—TRIAL
(RESUMED).

The defendant, the attorneys and the jury im-

paneled herein being present as heretofore the trial

hereof was thereupon resumed. Mrs. Florence

Classen was recalled and Joe Dunn, Clarence

Cralle and Robert Shields were sworn and testified

on behalf of the defendant. Defendant introduced

in evidence and filed its exhibit marked *'A."

Edward C. Harkins was sworn and R. C. Osborne

was recalled and testified on behalf of the United

States in rebuttal and the evidence was closed.

Mr. Russell made a motion to instruct the jury to
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return a verdict of not guilty, which said motion

was ordered and denied and the defendant allowed

an exception to the ruling of the Court. After

argument by the attorneys and the instruction of

the Court to the jury, the jury at 2:18 P. M. re-

tired to deliberate upon their verdict. At 4:35

P. M. the jury returned into court and being asked

if they had agreed upon their verdict, replied in

the affirmative and returned the following verdict,

which was ordered recorded, viz.:

"We, the Jury, find James Dunn, the defendant

at the bar. Guilty on First Count, Not Guilty on

Second Count, Not Guilty on Third Count.

HENRY P. BRIZARD,
Foreman."

and the jury being asked if said verdict as recorded

is their verdict, each juror replied that it is.

ORDERED that the jury be discharged from fur-

ther consideration thereof. ORDERED that this

case be continued to July 25th, 1930, for judgment

and that the defendant be remanded in the custody

of the United States Marshal and that a mittimus

issue herein. [4]

At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City of Sacramento, on Friday,

the 25th day of July, in the year of our Lord

one thousand nine hundred and 30. Present:

the Honorable A. F. ST. SURE, District

Judge.
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[Title of Cause.]

MINUTES OF COURT—JULY 25, 1930—SEN-
TENCE.

The defendant being present with E. S. Selvage,

Esq., his attorney. A. E. Sheets, Asst. U. S. At-

torney, was present for the United States. Defend-

ant made a motion to set aside verdict; motion for

a new trial and motion in arrest of judgment.

After hearing had, IT IS ORDERED that said

motions be denied. Defendant was thereupon called

for judgment. ORDERED that the defendant be

imprisoned for the period of One (1) Year in the

County Jail, Contra Costa County, California, and

that he pay a fine in the sum of Five Hundred

($500.00) Dollars. FURTHER ORDERED that

in default of the pa3Tnent of said fine that said de-

fendant be further imprisoned until said fine be

paid or until he be otherwise discharged by due

course of law. [5]

[Title of Court and Cause.]

VERDICT.

We, the jury, find James Dunn, the defendant

at the bar.

Guilty on First Count.

Not Guilty on Second Count.

Not Guilty on Third Count.

HENRY F. BRIZARD,
Foreman.
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[Endorsed]: Filed July 24, 1930, at 4 o'clock

and 35 minutes P. M. [6]

111 the Northern Division of the United States Dis-

trict Court, for the Northern District of Cali-

fornia.

No. 4718.

THE UNITED STATES OF AMERICA
vs.

JAMES DUNN.

JUDGMENT ON VERDICT OF GUILTY.

Convicted Viol. Jones-Stalker Act.

The Assistant United States Attorney, and the

defendant with his counsel came into court. The

defendant was duly informed by the Court of the

nature of the indictment filed on the 16th day of

July, 1930, charging him with the crime of Viol.

Jones-Stalker Act; of his arraigmnent and plea

of Not Guilty; of his trial and the verdict of the

jury on the 24th day of July, 1930, to wit:

"We, the Jury, find James Dunn, the de-

fendant at the bar. Guilty on First Count,

Not Guilty on Second Count, Not Guilty on

Third Count.

HENRY F. BRIZARD,
Foreman. '

'

The defendant was then asked if he had any legal

cause to show why judgment should not be entered

herein mi id no sufficient cause being shown or ap-
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pearing to the C'Ourt, and the (,'Oiirt having denied

a motion for new trial and a motion in arrest of

judgment; thereupon the Court rendered its judg-

ment
;

THAT, WHEREAS, the said JAMES DUNN
having been duly convicted in this court of the

crime of viol. Jones-Stalker Act,

—

IT IS THEREFORE ORDERED AND AD-

JUDGED that the said defendant be imprisoned

for the period of One (1) Year in the County Jail,

Contra Costa County, California, and that he pay

a fine in the sum of Five Hundred ($500.00) Dol-

lars; further ordered that in default of the pay-

ment of said line that said defendant be further

imprisoned until said fine be paid or until he be

otherwise discharged by due course of law.

Judgment entered this 25th day of July, 1930.

WALTER B. MALING,
Clerk.

By F. M. Lampert,

Deputy Clerk. [7]

[Title of Court and Cause.]

MOTION FOR NEW TRIAL.

Now comes James Dunn, defendant in the above-

entitled cause, and by Eugene S. Selvage, Esq., one

of his attorneys, moves the Court to grant a new

trial of said cause, and for reasons therefor, shows

to the Court the following:

1. That the verdict in said cause is contrary to

law.
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2. That the verdict in said cause was not sup-

ported by the evidence in the case.

3. That the evidence in said cause is insufficient

to justify said verdict.

4. That the Court erred upon the trial of said

cause in deciding questions of law arising during

the course of the trial, which errors were duly ex-

cepted to.

5. Newly discovered evidence, material to the

defendant, which he could not, with reasonable dili-

gence have discovered, and produced at the trial.

That attached is an affidavit in support of this

ground for a new trial.

Dated at Eureka, California, this 30th day of

July, 1930.

JAMES DUNN,
Defendant.

EUGENE S. SELVAGE,
CLIFFORD RUSSELL,
Attorneys for Defendant. [8]

Service of the within motion for a new trial is

hereby admitted this 4th day of Aug., 1930.

GEO. J. HATFIELD,
United States Attorney. [9]
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[Title of Court and Cause.]

AFFIDAVIT IN SUPPORT OF MOTION FOR
NEW TRIAL.

State of California,

County of Humboldt,—ss.

Joe Dunn, being first duly sworn, deposes and

says

:

That he is the brother of James Dunn, the defend-

ant in the above-entitled action; that for approxi-

mately one year last past he has been and is now
working for James Dunn, in his place of business

at No. 301, Second Street, City of Eureka, Califor-

nia.

That your affiant goes to work at noon of each

da}^ and works until three o'clock P. M. ; he then

has time oif and returns again to work at six o'clock

P. M., and w^orks until midnight of each day.

That James Dunn usually goes to work around

eight o'clock A. M. and works until noon. He then

remains off until three o'clock, at which time he

returns to work and remains at the place from three

o'clock to six o'clock P. M., during the time which

affiant has off.

That Charles Granger does the janitor work in

the place and he goes to work about six o'clock each

morning and works until about eight o'clock A. M.

;

he then is off until about two o'clock, returns and

works until three o'clock P. M. ; that he does the

cleaning up the janitor work about the place. [10]
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That Walter Kiichan also works in the place;

that he usually goes to work in the afternoon of each

day and works until five o'clock P. M. He then

takes one hour off for dinner, returning at six

o'clock P. M., after which he works until midnight

of each day.

That on the 26th day of June, 1930, Joe Dunn,

Walter Kuchan and Charles Granger were the only

persons working in the premises; that Chai^les

Granger went to work about six o'clock A. M. and

worked until noon; he then was off until three

o'clock in the afternoon, at which time he returned

and worked until five o'clock P. M., at which time

he quit for the day.

That your affiant went to work on June 26th,

1930, about eight o'clock A. M., and worked until

three o'clock P. M., at which time he left to eat

and did not return until about five o'clock P. M.,

and that thereafter he worked until twelve o'clock

midnight.

That Walter Kuchan on June 26th, 1930, was

working during his regular working hours as afore-

said.

That your affiant is six feet tall, weighs one hun-

dred and ninety-four pounds, has dark hair and

eyebrows, has no teeth missing in the front of his

mouth, has grey eyes, smooth shaven, age forty-

seven years, white race.

That Charles Granger is five feet six inches

tall, weighs one hundred and eighty-five pounds,

has grey hair and eyebrows, has false teeth but no

teeth missing, brown eyes, has grey mustache,,

age seventy-two years, white race.
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That Walter Kuchan is five feet eight inches tall,

weighs between one hundred and forty and one

hundred and forty-five pounds, dark hair, no teeth

missing, brown eyes, smooth shaven, age between

forty and forty-five years, white race.

JOE DUNN.

Subscribed and sworn to before me this 31st day

of July, 1930.

Notary Public in and for the County of Humboldt,

State of California. [11]

[Endorsed] : Filed Aug. 4, 1930. [12]

[Title of Court and Cause.]

MOTION IN ARREST OF JUDGMENT.

Now comes the defendant James Dunn, and re-

spectfully moves this Court to arrest and withhold

judgment in the above-entitled cause and moves

that the verdict of conviction of said defendant

heretofore given and made in the said cause be

vacated and set aside and declared to be null and

void for each of the following reasons:

I.

That the verdict is contrary to law in that the

evidence was confined solely to a sale at one time

with no evidence of other violations or habitual

sales, and likewise with no evidence from which

such acts may reasonably be deducted. Therefore
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the penalty provided in the Act for unlawful sale

would alone apply.

That the section jDenalizing as a nuisance the

maintaining of j^remises on which liquor is sold,

implies a continuity of action and not a single sale.

II.

That the verdict convicting the defendant of

maintaining a nuisance and acquitting him of pos-

session and sale is inconsistent, cannot be reconciled

and cannot stand for the following reasons, to wit:

The testimony of the Government was to the effect

that defendant made a sale of six drinks to two

Government agents on June 26, 1930. Of this sale

the jury found the defendant not guilty. There

was no evidence of any other sale by [13] any

other person whomsoever, and there was no evidence

that any liquor other than the six drinks was ever

sold or kept on said premises.

That by finding said defendant not guilty of said

sale and not guilty of said possession the jury can-

not as a matter of law find defendant guilty of

nuisance.

III.

That Count No. One of the Indictment on file

herein does not jDresent, state or charge facts suffi-

cient to constitute a public offense under the laws

of the United States against this defendant.

WHEREFORE, by reason of the premises the

defendant prays this Honorable Court that judg-

ment be VTithheld and the conviction of the defend-

ant be declared null and void.
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Dated at Eureka, California, July 31st, 1930.

JAMES DUNN,
Defendant.

EUGENE S. SELVAGE,
CLIFFORD RUSSELL,

Attorneys for Defendant.

[Endorsed] : Filed Aug. 4, 1930. [14]

(Title of Court and Cause.)

BILL OF EXCEPTIONS.

BE IT REMEMBERED that on the 16th day

of July, 1930, the grand jury of the Northern Divi-

sion of the Northern District of California re-

turned an indictment charging defendant with vio-

lations of the Jones-Stalker Act and did present

in the First Count that James Dimn, said defend-

ant, on the 4th day of July, 1930, at a place known

as No. 301 Second Street, in the City of Eureka,

County of Humboldt, within said Division, did

then and there knowingly and wilfully maintain a

common nuisance, in then and there knowingly and

wilfully committing a prohibited and unlawful act

of keeping for sale at said place certain intoxicat-

ing liquor fit for beverage purposes, to wit: five

drinks of whiskey and one drink of beer containing

more than one-half of one per cent alcohol by volume

and by Second Count as contained in said indict-

ment did further present that said defendant then

and there knowingly and wilfully committed a pro-
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hibitcd and unlawful act of possession of said cer-

tain intoxicating liquor and by Third Count pre-

sented that the defendant on the 26th day of June,

1930, at the said place, did then and there know-

ingly and wilfully commit a prohibited and im-

lawful act of sale of certain intoxicating liquor

fit for beverage purposes, to wit, five drinks of

whiskey and one drink of beer.

That on the 21st day of July, 1930, the said James

Dunn appeared in court and upon being called to

plead to said indictment, pleaded [15] Not

Guilty as shown by the records herein.

That thereafter the cause came on regularly for

trial on the 23d day of July, 1930, at the hour of

2 o'clock P. M. before the Honorable A. F. St.

Sure, District Judge of said court, and a jury

duly and regularly impaneled and sworn, the United

States being represented by Albert E. Sheets, Esq.,

Assistant United States Attorney and the defend-

ant being represented by Clifford A. Russell, Esq.

and Eugene S. Selvage, Esq. The opening state-

ment having been made by counsel for the Govern-

ment, the following proceedings, and none other,

were had, and the following evidence, both oral and

documentary, and none other, was received, to wit:

GOVERNMENT'S CASE.

TESTIMONY OF R. C. OSBORNE, FOR THE
GOVERNMENT.

Thereupon R. C. OSBORNE was called and

sworn as a witness on behalf of the Government,

and testified as follows:
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(Testimony of R. C. Osborne.)

Direct Examination.

(By Mr. SHEETS.)
I am a Federal Proliibition Officer. About 7:30

o'clock P. M. on the 26th day of June, 1930, in

company with Federal Prohibition Agent Beam
and two unknown men I visited premises No. 301

Second Street in the City of Eureka, California.

These premises consist of a room fronting on Sec-

ond Street containing fishing-tackle, sporting goods,

cigars and soft drinks for sale with a larger room

to the rear containing pool-tables with a bar to the

right. At this particular time I passed through

the room containing the fishing-tackle in company

with Agent Beam and two other men and saw the

defendant standing in the rear room back of the

bar. We walked in there and the man that was

transient he said, "Hello Jim."

We ordered three whiskeys and one beer, which

the defendant served to the four of us. [16]

Q. Have you any doubt about this being the man
who served the drinks'? A. No.

I am able to tell whiskey by the taste and know

that the drink he served me was whiskey. I paid

one dollar ($1.00) for the four drinks to the de-

fendant. A few minutes later Agent Beam, for

fifty cents ($.50) purchased two more drinks. He

drank one of these drinks and one of the other men

with us drank the other one. The sale of the six

drinks was made by defendant to us within the

space of a few minutes.
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(Testimony of R. C. Osborne.)

I do not know whether the liquor was served

from a bottle, pitcher or container.

Cross-examination.

(By Mr. RUSSELL.)

I have been a prohibition agent since March 11,

1930. From my notes, which I made shortly after

I left the place, I observed that the man who sold

us the six drinks was five feet nine inches in height,

185 pounds in weight, 50 years of age, with dark

hair and eyes, of the white race, was smooth shaven,

and had a missing tooth in his upper jaw near the

front.

Q. Would you tell me what in your opinion is

the weight of the defendant ? Would you stand up,

please, Mr. Dunn?

A. Well, he looks to me now as if he weighs more

than 185 pounds.

Q. Would you say the defendant as he stands

there weighs 210 pounds or more?

A. I was so told by him that he did.

Q. When did he tell you that ? On July 4th.

Q. That is the day he was arrested? A. Yes.

Q. In other words, he was not arrested when you

say he made these sales on June 26th ? A. No.

Q. As to his height what would you estimate his

height at present. [17]

A. I would estimate his height at 5-10.

Q. Would you say his height was more than

5-101^ i A. I could not say.
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(Testimony of R. C. Osborne.)

Mr. RUSSELL.—Q. What would you say is the

color of this man 's hair ?

A. Dark, turning gray.

The COURT.—Would you speak up.

A. It is dark, turning gray.

Mr. RUSSELL.—Q. Would you call that more

dark?

A. Yes.

Q. Now is there any tooth missing in his upper

jaw? A. I cannot say.

Q. You saw him this morning, did you not, Mr.

Osborne, in Mr. Hatfield's office? A. Yes.

Q. Was there any tooth missing?

A. There was no tooth missing, there is an open

space.

Q. But there is no tooth missing? A. No.

The COURT.—You say there is no tooth missing

but there is an open space?

A. Between his teeth.

Mr. RUSSELL.—Might we ask at this time that

Mr. Osborn x)oint out what he calls the open space

in Mr. Dunn's upper jaw?

The COURT.—Yes.
Mr. RUSSELL.—Just expose your teeth, and

just state what you see, Mr. Osborne.

A. There.

Mr. RUSSELL.—For the sake of the record you

refer to a space which you say exists on the right

side of the upper jaw there between two teeth?

A. Yes, sir.
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(Testimony of R. C. Osborne.)

Mr. SHEETS.—Would the defendant just draw

aside his lips so that that might be clear. [18]

Mr. EUSSELL.—Yes.
Q. But as the defendant is now and as he was

this morning there was no tooth missing from his

head that you noticed ? A. Not to my knowledge.

I observe there is a space between two of his

teeth but he has no missing tooth. We were in the

place about ten minutes. I never talked to defend-

ant except to order a drink. Nothing else was

said. The defendant never talked to me. So far

as I can recollect I never saw the defendant be-

fore. Prior to going into these premises I had

four drinks of whiskey, two drinks of rum and

two drinks of wine, making eight drinks in all. I

next saw the defendant on July 4, 1930, at which

time he was arrested.

Q. Is it not true that on the 4th of July you

went in there and Mr. Dunn's brother was in there

and Mr. Dunn came in there later on % A. No.

Q. Mr. Dunn was in there when you went in on

the 4th of July? A. Yes.

Q. You are sure of that? A. Yes.

Q. Didn't you when you went in on the 4th of

July look at Mr. Dunn's brother's teeth to see if

there was a missing tooth % A. In that place ?

Q. Yes. A. No.

Q. You did not look at them? A. No.

Redirect Examination.

(By Mr. SHEETS.)
I have been in the Government Service for
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twenty-five years and in the; Prohibition Service

since March 11, 1930.

The following particular questions and answers

were given:

Mr. SHEETS.—Q. With reference to those eight

drinks that you had, do you adopt any method to

prevent yourself from becoming intoxicated, from

liquor which you have to consume in the course of

your duty? [19]

Mr. RUSSELL.—Objected to as leading and

suggestive.

The COURT.—Overruled.
Mr. RUSSELL.—Exception.
A. Yes, I do.

Mr. SHEETS.—Q. Did you in this instance?

A. Yes.

Q. What?
Mr. RUSSELL.—Same objection, if your Honor

please.

The COURT.—Overruled.
Mr. RUSSELL.—Exception.
A. I put my finger down in my throat and bring

it up.

Mr. SHEETS.—Q. Had you done that this eve-

ning?

A. Yes.

Q. When? A. I did it in Jim Duim's place.

Q. Whereabouts? A. In the toilet.

Q. Were you sober?

A. I think I was, I don't know.

Q. Have you now any doubt about it ?
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Mr. RUSSELL.—We object to that as cross-

examination of his own witness.

The COURT.—Overruled.
Mr. RUSSELL.—Exception.
A. I don't think that I could be absolutely sober

with those drinks of liquor.

Mr. SHEETS.—Q. Did you know what was go-

ing on?

A. Yes.

Q. You had full possession of your faculties?

A. Yes.

Mr. RUSSELL.—We again object to that as

leading and suggestive.

The COURT.—Overruled.
Mr. RUSSELL.—Note an exception. [20]

TESTIMONY OF C. BEAM, FOR THE GOV-
ERNMENT.

C. BEAM was called and sworn as a witness on

behalf of the Government, and testified as follows:

Direct Examination.

(By Mr. SHEETS.)
I am a Federal Prohibition Officer. On the 26th

day of June, 1930, in company with Prohibition

Officer Osborne and two unknown men, I visited

premises No. 301 Second Street in the City of

Eureka. The premises looked to be a cigar-store

in front with some fishing-tackle in the south win-

dow. Immediately behind there is a room with

pool-tables and a bar. There is a partition divid-
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ing the two rooms probably twelve feet from the

sidewalk. When we walked in one of the pick-

ups said, ''Hello, Jim," and we immediately walked

up to the bar, ordered four drinks, for which Agent

Osborne paid defendant twenty-five cents a drink.

I purchased two drinks of whiskey about five min-

utes after Agent Osborne bought his drinks for

which I paid twenty-five cents a drink. I did not

observe the defendant serve any other drinks to

anyone. I did not notice what he did with the

money as we immediately left the building.

Q. What did he serve the drinks in?

A. He served them in one ounce whiskey glasses.

Q. What did he serve them out of?

A. I could not tell; he got them underneath the

bar some place.

Q. Was it amber colored liquor or white?

A. Amber colored.

Q. Was it jackass or bourbon?

A. Rotten jackass.

Q. You say rotten jackass?

A. Botten is right.

Q. You then went away?

A. I never came back.

Q. I say you went away from there? A. Yes.

Q. You never went back?

A. I never went back. [21]

Cross-examination.

(By Mr. RUSSELL.)
Mr. RUSSELL.—Q. How many drinks did you

have on that evening?
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A. I had eight drinks.

Q. Did you have the same as Mr. Osborne, four

drinks of jackass brandy, two of rum and two of

wine? A. That is right.

Q. Before you went in the place?

A. That is right.

Q. That did not affect you in any way?

A. Well, I was not sober in a way.

Q. Now, when Mr. Dunn as you say took the

money for the first drink from Mr. Osborne, where

did he put it ?

A. He rang it up on the cash register.

Q. What sort of a cash register?

A. I never paid any attention to what kind it

was.

Q. Where was it located?

A. About the middle of the back of the bar.

Q. You said in answer to a question of Mr.

Sheets' that you did not see Mr. Dunn serve any

more drinks after the first drink that was brought

by Mr. Osborne, and then later on you said he

served two drinks to you. When you say you did

not see him serve any more drinks, what did you

mean? A. To anybody else.

Q. Excluding those that were served to you, is

that it? A. Yes.

In my notes which I made shortly after I left

the place I made the following description of the

man who sold us the drinks, viz. : He was 50 years

of age, white race, five feet nine inches in height,

weighed about 185 pounds, dark hair and eyes,
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medium ])iiil(l, upper tooth missing on the right

side. I observed to-day that the defendant has no

missing tooth. He has an open space between two

of his teeth. [22]

Mr. RUSSELL.—Q. Although you observed him

closely that evening?

A. Just only a glance.

Q. How long were you in there ?

A. Five or ten minutes.

Q. During the entire five or ten minutes you just

took one glance at him? A. One glance.

STIPULATION AS TO OWNERSHIP OF
PREMISES.

It was stipulated by counsel for the respective

parties that James Dunn is and on June 26th, 1930,

was the owner of the premises designated as No. 301

Second Street in the city of Eureka, County of

Humboldt, State of California.

The Government thereupon rested its case.

EXCEPTION No. 1.

Thereupon counsel for defendant moved for an

instructed verdict on the ground that the evidence

was insufficient to show that defendant on the 4th

day of July, 1930, maintained a or any common
nuisance as presented in the First Count of said

Indictment. This motion w^as made on the further

gTound there was no evidence whatsoever that any

liquor was kept for sale on said premises on the 4th

day of July, 1930, as alleged in the Indictment.
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The only evidence being that on the 26th day of

June, 1930, a different date than set forth in the

Indictment, the two agents purchased six drinks of

liquor from the defendant.

The Court first denied the motion for the in-

structed verdict, and then advised that counsel may

later renew the motion.

To which ruling of the Court the defendant then

and there duly and regularly excepted, and still

excepts and here designates as "Exception No. 1."

[23]

DEFENDANT'S CASE.

TESTIMONY OF JAMES DUNN, FOR DE-
FENDANT.

Thereupon JAHES DUNN was called and sworn

as a witness on his own behalf, and testified as fol-

lows:

Direct Examination.

(By Mr. RUSSELL.)
I am the defendant in this case. I own the prem-

ises known as 301 Second Street in the City of

Eureka, California. On the 26th day of June, 1930,

I was not in these premises until some time between

8 and 8 :30 in the evening. During the day I was at

my ranch at Blocksburg, Humboldt County, Cali-

fornia. I was not in these premises at 7:30 o'clock

on that evening and did not see either Mr. Osborne

or Mr. Beam on that night or at any other time, so

far as I know, until July 4th, 1930, at which time I

saw Mr. Osborne. I did not sell Mr. Osborne, Mr.
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Beam or the two men they mentioned the six diinks

of liquor or any drinks of liquor whatsoever.

Cross-examination.

(By Mr. SHEETS.)
Q. Did you see Mr. Osborne before you were in

your place of business ?

A. Yes, I met him up the street.

Q. With whom was he? A. Marshal Burke.

Q. When you went to your place of business was

Mr. Osborne in there?' A. No.

Q. Did he come in there and find you in there?

A. Yes.

Mr. Osborne on July 4, 1930, at the time of my
arrest looked in my mouth to see if I had a missing

tooth.

On June 26th, 1930, I had been out to my place

in the hills which is situated about seventy-six miles

from Eureka and I did not return mitil about 8

o'clock in the evening. At that time I went to my
place of business and shortly thereafter changed

my clothes. [24] I saw my brother and the man
who works in the place when I went in there. Mrs.

Qlassen and her baby child were with me on the

trip.

M-T. SHEETS.—Let me see if I understand you:

Promptly on returning from your place in the hills

you went to 301-2nd Street?

A. Yes.

Q. You did not go first and change your clothes?

A. No.
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Q. Did anybody see you besides your brother at

that time and Mrs. Classen?

A. I am quite sure they did.

Q. Do you recall anybody who did ?

A. Yes, I do.

Q. Will you tell me the names now?

A. Yes, a man named R. T. Herron, I believe his

name is ; I can 't recall any others : there were quite

a few people in my place.

Q. Just prior to 8 o'clock were you in the pres-

ence of anyone except Mrs. Classen ?

A. I cannot say that I was.

Q. You don't know the name of any other per-

son who saw you preceding 8 o'clock, for how long?

A. I do not.

Q. For how long, or how many hours?

A. I was all day on this trip.

Q. You were all day in the presence of Mrs.

Classen, and did any other person see you during

that time ? A. Yes, four people at my ranch.

Q. Who saw you?

A. Parker for one and Johnson another.

Q. When was the last hour before 8 o'clock he

saw you?

A. It takes me four hours to drive in from there.

Q. Will you listen to the question: What was

the last hour before 8 o'clock that Johnson saw you

out on your ranch?

A. Four o'clock in the afternoon.

Q. And that was out at your ranch 76 miles away ?

A. Yes, sir.
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Q. Is that when you left your ranch? A. Yes.

Q. Johnson saw you then and who else saw you?

A. Parker [25]

Q. Who else? A. My boy.

Q. How old is he? A. He is 17 years of age.

Q. Anyone else? A. Another boy there.

Q. Who? A. His name is Nevers.

Q. How old is he ?

A. He is about between 15 and 17.

Q. Is he living on your place?

A. He is on a vacation out there with my boy.

Q;. Did Johnson work for you ?

A. He is staying on the place out there doing odd

chores.

Q. How long has he been there?

A. Since about last February.

Q. Who is the other man you named?

A. Parker.

Q. Does he work for you ? A. Yes.

Q|. How long has he worked for you?

A. Four years.

Q. Your boy and this other boy whose name is

what— A. Fred Nevers.

Q. Does he live at your place ? A. No.

Q. What was he doing out there?

A. He was on his vacation with my boy, a school-

boy ; they were out there in the hiUs.

Qi. Was there anybod}^ else saw you?

A. Yes, I was over to the neighbors.

Q. At that same time ? A. Yes.

Q. What neighbors?
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A. His name, I believe, is Al Dane.

Q. You saw bim about 3 or 3 :30 ?

A. Some time during the day, I don't remember

the time.

Q. Did you see him in the morning or afternoon ?

A. I saw him in the afternoon.

Q. Shortly before you left or quite a while before

3^ou left ? A. Shortly before I left.

Q. Who else of your neighbors? A. His wife.

Q. Who else? A. That is about all, I guess.

[26]

Q. You have named now all the persons that you

saw or who saw you before you left the ranch, is

that right? A. Yes.

From the time I left the ranch until I reached

Eureka at about 8 o'clock in the evening I was in

the company of Mrs. Classen and her infant child.

Q. How old is the child?

A. Between 3 and 4 years old.

Q. Do you see Mr. Osborne standing over there

by the door ? A. Yes.

Q. That is the man w^ho on July 4th came in your

place after you had been placed under arrest and
examined your mouth? A. Yes.

Q. You are positive of that ? A. Yes.

Q. Do you see this gentleman standing here whose

name is Harkins? A. Yes.

Q. As a matter of fact do you not know that Mr.
Harkins was the man who on the night of July 4th

examined your mouth?

A. He did when I first came in there. He did



United States of America. 31

(Testimony of James Dunn.)

when I first came in there, when I first gave myself

up.

Q. Do you not know that as a matter of fact he

is the man that examined your mouth ?

A. No, I do not.

Q. Who was present at that time?

A. There was a man named Clarence Cralle, a

man named Arthur Ferrera, my brother and this

gentleman here and the other prohibition agents

with him.

Q. This other prohibition agent?

A. No, Osborne was not there when I first went

in my place.

Q. Who was present when Osborne was there?

A. This agent here and the man that was with

him, and Mr. Burke and Mr. Osborne and the people

in the house ; they would not let anyone out.

Q. There were four Government officers there at

the time Osborne examined your mouth f A. Yes.

Q. They were Mr. Burke and this gentleman, Mr.

Harkins? A. Yes. [27]

Q. And Mr. Osborne and still another one whose

name you don't know? A. Yes.

Q. You are positive that Mr. Osborne at that

time was present and examined your mouth ?

A. Yes.

Q. How long have you run that place?

Mr. RUSSELL.—That is objected to as imma-

terial and not proper cross-examination.

The COURT.—Overruled.
Mr. RUSSELL.—Note an exception.
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A. It must be at least 10 years.

Mr. SHEETS.—Q. Do you have a cigar-store in

the back? A. No.

Q. Do you have one in front? A. Yes.

Q. What do you have in back there?

A. Where do you mean, in back ?

Q. In back of where this bar is.

A. In back of my cigar-store?

Q. Where the bar is?

A, I have two pool-tables there with four card-

tables and soft drinks of all kinds.

Q. Do you sell ice-cream. A. No.

Q. Do you sell sandwiches? A. No.

Q, It is not possible to get lunch of any kind?

A. No.

Q. Do you have whiskey glasses in there?

A. Yes.

Q. What for? A. To serve bitters.

Q. You serve bitters ? A. Yes.

Q. Is that all you serve in these whiskey glasses ?

A. Yes.

Q. Who works for you at the bar?

Mr. RUSSELL.—Object to that as not proper

cross-examination.

The COURT.—Overruled.
Mr. RUSSELL.—Note an exception.

A. My brother.

Mr. SHEETS.—Q. Is he the only man works

behind your bar ?

A. Yes. There is a man in the front, there are

two men that I have there. [28]



United States of America. 33

(Testimony of James Dunn.)

Q. Is that a bar?

A. It is a counter, I guess. I don't know whether

you call it counter or bar.

Q. Are drinks sold there? A. Yes.

Q. Drinks are also sold in front? A. Yes.

Q. Who serves drinks there?

A. Well, I have two different men there, one in

the morning and one in the evening.

Q. What kind of drinks are sold out in the front ?

A. I have milk-shakes, soda of all kinds, root

beer, near-beer.

iQ|. But you keep this other bar for bitters and

for other kinds of soft drinks and ice-cream?

A. To wait on my customers in back.

In the back room I have a counter or bar, two

pool-tables, four card-tables and soft drinks of all

kinds. I sell milk-shakes, soda and near-beer.

The comiter or bar in the back is used to wait

on my customers in the back.

Joe Dunn, my brother, works in the place. I also

have two other men working there.

The Court then adjourned until Thursday, July

24, 1930, at 10 o'clock A. M.

On Thursday, July 24, 1930, at 10 o'clock, Mrs.

FLORENCE CLASSEN was called as a witness

on behalf of the defendant and testified as follows

:

TESTIMONY OF MRS. FLORENCE CLASSEN,
FOR DEFENDANT.

Direct Examination.

(By Mr. SELVAGE.)
I reside at 305 Second Street in the city of
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Eureka, California. I know James Diimi and took

a trip with him to his ranch on June 26, 1930. We Ij

started at 8 to 8:30 o'clock in the morning and

traveled in his truck. It took us about four hours

to go to his place. My baby of six years was with

us. No one else. We remained at the [29] ranch

a couple of hours and then returned to Eureka,

arriving around 8 o'clock in the evening. After

our arrival Mr. Dmm put the truck in the garage

back of his place and then went into his premises

and remained a few minutes. He then came out

and we w^ent to eat in the Splendid Cafe, where

we remained until about 9 o'clock. I then returned

to my home and put my child to bed. Mr. Dunn
again went into his place of business and then came

upstairs about a half hour later.

Cross-examination.

(By Mr. SHEETS.)
I am and since the year 1926 have been the house-

keeper for James Dunn.

We left for his ranch between 8 and 8:30 o'clock

in the morning. I know it was about that hour be-

cause Mr. Dunn went to the butcher-shop before

leaving. This shop does not open until 8 o'clock in

the morning. We arrived at the ranch about 12 :30

P. M. We left the ranch to come home about 4

o'clock, arriving in Eureka around 8 o'clock. It

takes about four hours to come in.

Mr. SHEETS.—Q. Now, that is nearly a month
ago?

A. Yes.
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Q. How do you fix the 26tli of June as the day

you went out to the ranch"?

A. The evening of the 4th after Mr. Dunn had

been arrested he came upstairs and he was talking

about being arrested and I said, "That's too bad,"

and he said

—

Q. (Interrupting.) Just a minute; how do you

fix the time, yourself, independently, of the 26th,

by your memory, not by what someone told you

—

how do you fix the time ?

A. That is rather an embarrassing question to

have to answer but if I have to I will.

Q. It is very important for me to know how you

fix the date. Of course I do not wish to embarrass

you but it is very important to know how any wit-

nesses who testily positivel}^ as to a date fix the

time when an alibi is the issue. [30]

A. Well, I will answer then. I was not feeling

well on that date, and I am positive of that date.

Q. Did you see any people out there at the ranch ?

A. I did.

Q. Who did you see?

A. Mr. Parker, Mr. Johnson and a neighbor.

Q. What was the neighbor's name?

A. Mr. Dane.

Q. Did you see Mrs. Dane?

A. No, I did not. Mr. Dane w^as over to the

ranch and Mr. Dunn's son was there and a little

boy by the name of Fred.

Q. Was Mrs. Dane over there?

A. No, she was not.
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Q. Was Mr. Dunn at the ranch all that day?

A. Yes, he was at the ranch.

Q. He did not leave the ranch while you were

there? A. No, he did not.

TESTIMONY OF JOE DUNN, FOR DEFEND-
ANT.

Thereupon JOE DUNN was called and sworn

as a witness on behalf of the defendant and tes-

tified as follows:

Direct Examination.

(By Mr. RUSSELL.)
I am a brother of James Dunn, the defendant.

On the 26th day of June, 1930, I was employed

at No. 301 Second Street, Eureka, California, and

had been there employed for over a year. I gener-

ally worked each day from noon to 3 o'clock in

the afternoon and from 6 in the evening to mid-

night. James Dunn, my brother, also worked from

time to time in the premises. Generally he opened

up about 8 o'clock in the morning and worked

until I came at noon. He would later return and

Avork from 3 to 6, the hours I had off. James

Dunn never worked after 6 o'clock at night. [31]

On the 26th day of June, 1930, James Dmm was

not working in the place. He was there a short

time in the evening. I do not know the exact time

but would judge it was between 7 and 8 o'clock.

He did not work at any time behind the bar that

evening. I was personally there from 6 o'clock
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until midnight on June 26, 1930. I did not see

either Mr. Beam or Mr. Osborne on that night and

did not serve them any drinks whatsoever.

Thereupon a photograph of the front of the cigar

and sporting goods store of James Dunn was iden-

tified by the witness and duly introduced in evidence

as Defendant's Exhibit "A."

I was in the premises on the evening of July

4th at the time my brother was arrested. I saw Mr.

Osborne there at that time. I do not believe Mr.

Beam was there. One of the agents with a straw

hat asked me if I had any tooth missing when he

read the warrant to me. The warrant for John

Doe was read by him to me first and I was first

placed under arrest under this warrant.

Q. Now then, subsequently, did your brother

come in, that is your brother came in?

A. Yes, he came in later.

Q. After he came in later, at any time when he

was there, did any of the agents force him to open

his mouth and show whether or not he had a miss-

ing tooth?

The COURT.—Force?
Mr. RUSSELL.—Compel him—I will put it,

command him to open his mouth?

A. No, nobody commanded him.

The COURT.—Tell just what happened.

A. He came in w^hile the agents were there and

he said, "I guess I am the man you are looking-

for," and the agent said he would have to hold the

both of us until the man came to identify us.
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Mr. RUSSELL.—Q. Now then, did a man later on

come in and identify either one of you ? A. Yes.

Q. Was that Mr. Osborne? A. Yes. [32]

Q. What happened when Mr. Osborne came in?

A. He came in and Jim said, ''I guess this war-

rant is for me, but I have no teeth missing."

Q. What else happened?

A. Then he came over and looked at me and then

went back to Jim and said, "This is the man."

Cross-examination.

(By Mr. SHEETS.)
It was some time between 6 and 7 o'clock on July

4th when these officers made the arrest. It might

have been, however, a little later.

My brother was in the premises on June 26, 1930,

after he came in from the ranch. I would judge

he was there some time between 7 and 8 o'clock.

I was in charge of the place at that time.

When he comes in from the ranch my brother

sometimes brings with him turkeys, chickens and

berries. When he arrives with the truck he gen-

erally blows the horn and I go out and open the

gate for him. When I am out of the place the

man in the front of the cigar-store takes charge.

I remember that he went to the country on June

26th because that is pay-day. When he is here he

generally cashes the checks for the different fellows

who come in from the lumber companies. He
cashes at that time a number of checks.

When we read the warrant of arrest we observed

that it referred to June 26th.
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Q. How does that help you to refresh your mem-

ory, what connection has it, the fact that you cashed

these checks on that night?

A. Otherwise I do not cash them. If he is there

he cashes the checks.

Q. But he was not there during any evening in

June, you said*?

A. He is there every evening, but not working.

Q. If he is in town he is around there every

evening? [33]

A. Yes, he is in and out.

Q. But when he is out during the evening, when

he is in and out, that is part of the time, you ca.sh

the checks. Do you hear what I asked you?

A. Yes.

Q. When he is out during any evening in June

you cash checks, don't you?

A. Well, yes. If he is in town he generally

cashed them, probably 15 or 18 or 20 checks are

cashed on pay-day.

Q. But he was there during part of the evening,

wasn't he?

A. He came in from the ranch, yes, he came in

and looked at the mail.

Q. He was there again, too, wasn't he?

A. Yes.

Q. Later on that evening?

A. After he had had his supper.

Q. Did he cash some checks? A. Xo, sir.

Q. He never cashed any checks that evening?

A. I don't think he did.
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Q. How do you recall that it was that evening

when the checks came in?

A. Well, I remember of cashing checks and it

must have been or he would have done it.

Q. But here you are on the 24th of July and

you are looking back to the 26th of June and you

are testifying about where he was and place him.

How does the fact that you cashed checks help you

to remember, and how would you remember you

cashed checks'?

A. Naturally if you are busy cashing checks and

serving people at the same time you notice that.

Q. On the 4th of July, looking back 10 days

before that, does that help you to remember that?

A. You naturally look back if you are arrested

or something like that.

Q. Wouldn't you be busy most any evening?

[34]

A. Well, not like pay-day; you are not so busy;

more money changes hands on pay-day.

Q. It is pay-day for who?
A. For the men that work at the camps and mills.

The COURT.—How many checks did you cash

on that day?

A. I should say in the neighborhood of 12 or

15 or 18, probably 20 checks.

Mr. SHEETS.—Q. Mr. Dunn, look at Mr. Har-

kins and see if you remember seeing him before?

A. Yes, I saw him on the evening of the 4th of

July.

Q. In 301—2nd Street.
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Q. In that place of business? A. Yes.

Q. Did he look at you?

A. No, he stood over by the door keeping people

from going out.

Q. Did he look at your brother when he came in ?

A. Well, he spoke to him, yes.

Q. Did he look at his mouth?

A. No, I don't think he did.

Q. Do you remember seeing him there?

A. Oh, yes.

Q. And you remember distinctly that Mr. Os-

borne, who just went out of the courtroom as you

started to testify, was the man who was in the place

and actually looked at your and your brother's

mouth? A. Yes.

Q. Are you sure of that ? A. Yes.

TESTIMONY OF CLARENCE CRALLE, FOR
DEFENDANT.

Thereupon CLARENCE CRALLE, was called

and sworn as a witness on behalf of the defendant

and testified as follows

:

Direct Examination.

(By Mr. RUSSELL.)
I live in Eureka and am a barber by trade. On

the evening of [35] July 4, 1930, I was in prem-

ises No. 301 Second Street. At that time I ob-

served some prohibition agents came into the

place. James Dunn was not there at that time but

Joe Dunn was. The Goverimient agent served the
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warrant on Joe Dunn the first thing and then read

it to him. Later the agents asked me to open my
mouth.

Cross-examination.

(By Mr. SHEETS.)
I have not seen the man around here that served

the warrant; he had a white hat on, a panama hat,

and this gentleman, referring to Mr. Harkins, was

with him. One of the men asked me if I was a

brother of James Dunn and he said, "Let me see

your teeth," as I was going out, and James Dunn

said, "No, he is not a brother of mine."

TESTIMONY OF ROBERT L. SHIELDS, FOR
DEFENDANT.

Thereupon ROBERT L. SHIELDS was called

and sworn as a witness on behalf of defendant and

testified as follows

:

Direct Examination.

(By Mr. RUSSELL.)
I am a contractor by occupation. I know James

Dunn and his brother Joe Dunn. I was in James
Dunn's place of business on the evening of July 4,

1930. I saw Mr. Osborne in that place of business

on that evening. When he came in Mr. James Dunn
was sitting on the corner of a pool-table. Joe Dunn
was standing by the side of this pool-table. Mr.

Osborne came in and passed in front of James Dumi
and looked at Joe Dunn and then turned around
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and said, ''We will take him," referring to James

Dnnn.

Cross-examination.

(By Mr. SHEETS.)
I have never been in a place that was raided prior

to that occasion. I walked in just after the excite-

ment was over. At the door there was a heavy-set

fellow who is the marshal and there was [36]

another fellow talking to Mr. Dunn when I walked

in. Mr. Osborne was the man that walked over

and said, "We will take Jim Dunn." The man on

the other side, who was talking to Mr. Dunn and

the marshal when I went in, he was the fellow that

told me the short fellow was the marshal.

Mr. RUSSELL.—This little short fellow, Mr.

Burke, is the one that you refer to as the marshal?

A. No, that does not look like the man that was

with him when I went in. There was a fellow \vith

him, a smaller fellow than this fellow here.

Mr. RUSSELL.—That is all.

Thereupon defendant rested.

REBUTTAL BY THE GOVERNMENT.

TESTIMONY OF EDWARD C. HARKINS, FOR
THE GOVERNMENT (IN REBUTTAL).

Thereupon EDWARD C. HARKINS was called

and sworn as a mtness on behalf of the Govern-

ment, and testified in rebuttal as follows:

(By Mr. SHEETS.)
I am a federal officer. I visited No. 301 Second
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Street on July 4, 1930. I went there with Agent

Magiiier. We entered the premises about 6:15

o'clock P. M. on that day. Mr. Osborne came in

before we left. He did not at that time in my pres-

ence examine the mouth of James Dunn or his

brother.

Q. You saw what took place?

A. Agent Maguier and I went to the premises.

Agent Maguier questioned the man behind the bar

who was the brother of Mr. Jim Dunn. This man
said that his name w^as Dunn but he was not Jim

Dunn. Jim Dunn was mentioned on the warrant

and Agent Maguier at that time asked him to show

his teeth, which he did, and I had taken his place

by the door to keep the people in the place on ac-

count of other raids in town and he came back to

me and he said, ''That is the brother of the man
we want, he has no teeth missing." A short time

after that, probably 10 or 15 minutes later, Mr.

Jim Dunn came in and said, "I guess I am [37]

the man you want." So Agent Maguier asked him
to show his teeth; he and I were present, and he

had a place between his teeth on one side that ap-

peared as if a tooth were missing, and I said,
'

' Well,

I guess you are the man we want. '

' A few minutes

later Mr. Burke and Mr. Osborne came in and Mr.

Osborne identified Mr. Dunn as the man we wanted,

Mr. Jim Dunn.

Cross-examination.

(By Mr. RUSSELL.)
Before Mr. Osborne identified James Dunn he

looked at both Joe Dunn and James Dunn.
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Mr. RUSSELL.—Q. When you say that Mr.

Dunn had a hole in his teeth, how did you observe

that"? Did you force him to open his mouth 1

A. I requested him to open his mouth.

Q. You eould not see it without him raising his

lips, could you? A. No.

Redirect Examination.

(By Mr. SHEETS.)
When James Dunn opened his mouth and showed

his teeth I saw a space between his teeth from which

it appeared the tooth was missing. He did not

have to lift his lips; he just showed his teeth.

Recross-examination

.

(By Mr. RUSSELL.)
I could not say whether there was a missing tooth

in Jim Dunn's mouth. There was a space between

the teeth. I don't know that there is any missing

tooth. I woidd not say that there is a missing

tooth. There is a space between the teeth that

might be a missing tooth. Jim Dunn fitted the de-

scription on the warrant that was given me. On the

night of July 4th I would estimate that the weight

of Jim Dunn to be in the neighborhood of 200

pounds. The warrant called for a man weighing

185 pounds. I do not recall now [38] what his

height was, but if I could stand alongside of him

I could estimate it. I would say his height was

about 5 feet 10. I do not recall that the warrant

called for a man 5 feet 9. I would say that his hair

was dark with gray on the temples. I would say
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his eyes are bro"\vn ; they could easily be called black

eyes or dark eyes. I don't recall that the warrant

called for a man with dark eyes. I don't recall

that the warrant called for a man with black hair.

Q. But you say in your opinion that Mr. Jim

Dunn fits the description?

A. At the time I read the description.

Q. Why was it that you and Mr. Maguier w^aited

for Mr. Osborne to come in before you were satisfied

to take Dunn? A. Because it w^as our orders to.

Q. Your orders? A. Yes.

Q. In other words, didn't you say we will wait

until the undercover man comes in to make sure?

A. I don't recall those words.

Q. But you did wait until Osborne came in be-

fore you took Dunn?
A. Yes, certainly, we were instructed so to do.

Q. Didn 't you ask Mr. Cralle to open him mouth ?

A. Mr. Cralle?

Q. Yes, the little fellow^ that came in here.

A. I did not get a very good look at him.

Q. A little short man. A. I don't think so.

Q. This gentleman, Mr. Cralle, didn't you ask

him to open his mouth ? A. No, I did not.

Q. Did Mr. Maguier ask him in your presence?

A. Not to my knowledge.

Mr. RUSSELL.—That is all. [39]
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TESTIMONY OF R. C. OSBORNE, FOR THE
GOVERNMENT (IN REBUTTAL).

Thereupon R. C. OSBORNE was called and

sworn as a witness on behalf of the Government and

testified in rebuttal as follows:

Direct Examination.

(By Mr. SHEETS.)
I went to the premises, 301 Second Street, on

July 4, 1930, with Deputy Marshal Burke. At that

time I pointed out the defendant as the man who

sold me the liquor. Agent Beam was not there at

that time.

Cross-examination.

(By Mr. RUSSELL.)
When I went in there I did not look at Joe Dunn

first and then at James Dunn.

Thereupon both sides rested.

EXCEPTION No. 2.

Thereupon Mr. RUSSELL.—We have no surre-

buttal but we again desire to move the Court for

an instructed verdict, and if I may call your

Honor's attention to the Indictment to Count 1, the

nuisance, and to Count 2, the possession count.

Those are directed, your Honor, to the night of the

4th of July. The charge is maintaining a nuisance

and possession of liquor. W^e submit that there is

no evidence of any sort to show that on the 4th of

July there was any violation of the law; the viola-
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tion if any, occurred on the 26tli of June; and the

result would be that the nuisance ceased at that

time. There is no presumption that could arise

against the defendant.

The COURT.—Is there evidence that liquor was

bought there on the 4th of July?

Mr. SHEETS.—On the 26th of June, and the 4th

of July being a [40] date, the Government would

not be concluded in its proof to any date within

one year preceding the date in the first count and

three years preceding the date in the third count.

Mr. RUSSELL.—I do not think that would ap-

ply where it is a nuisance occurring on the 4th of

July.

The COURT.—The motion is denied.

Mr. RUSSELL.—Note an exception.

Thereupon ALBERT E. SHEETS, Esq., counsel

for the Government made his argument to the jury

with replies made by Clifford A. Russell, Esq., and

Eugene S. Selvage, Esq., as attomej^s for the de-

fendant, with closing argument being made by Mr.

Sheets.

EXCEPTION No. 3.

During the course of the closing argument Mr.

Sheets made the following statement to the jury:

"Now, the alibi is proved by one of the most con-

temptible methods that I have ever observed in a

court. The defendant himself says 'I went to the

ranch that day; I arrived there somewhere around

noon. I left there some time between 3 and 4, and

I arrived home somewhere between 7:30 and 8.'
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He is not definite as to any of these times. He said

he was seen by his own boy, his boy's friend, his

two ranch-hands, two neighbors. Any one of those

would have established the fact that he was out

there.
'

'

To which statement counsel for the defendant

duly and regularly excepted and assigned the same

as misconduct on the part of the United States At-

torney on the ground that it is not incumbent on

the defendant to produce any witness, that the wit-

nesses were available to the United States Attor-

ney's office if they desired to call them.

The Court was thereupon requested by defend-

ant to instruct the jury to disregard the statement

and the Court thereupon requested the jurors to

"eliminate those remarks." That defendant here

designates this exception as his "Exception No. 3."

[41]

Thereupon counsel for the Government proceeded

with his argument.

EXCEPTION No. 4.

Upon the conclusion of the argument of Mr.

Sheets and on behalf of the defendant, Mr. Russell

stated to the Court

:

"I did not desire to interrupt Mr. Sheets but in

line with his previous argument he said that the

defendant or they have not produced a man with

a missing tooth; we assign that as misconduct and

ask your Honor to instruct the jury that we do not

have to bring in anybody."

Thereupon the Court stated:
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"The statement of Mr. Russell is correct. It is

not incumbent upon the defendant to prove liis in-

nocence. It is incumbent upon the Government to

prove the defendant h\\\\iy beyond and to the ex-

clusion of all reasonable doubt; so you will disre-

gard the remarks that were made by the District

Attorney with reference to the inability or failure

of the defendant to produce a witness here with a

missing tooth or to produce any other witness here.

The defendant at the time duly and regularly

excepted and still excepts to said statements so

made by the United States Attorney and assigned

and still assigns the same as misconduct and which

defendant here designates as his '^ Exception No.

4."

Thereupon the Court gave the jury the following

instructions

:

CHARGE TO THE JURY.

The COURT.— (Orally.) Gentlemen of the

Jury, the grand jury of this District has presented

an indictment against James Dunn charging him

with violating certain provisions of the Prohibition

Law of the Government. The indictment charges,

among other things, that on the 4th day of July,

1930, at a place known as No. 301-2d Street in the

city of Eureka, said defendant did then and there

knowingly and wilfully maintain a common nui-

sance in then and there knowingly and wilfully

[42] committing a prohibited and unlawful act

of keeping for sale at said place cei'tain intoxicat-

ing liquor fit for use for beverage purposes, to wit

:
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five drinks of whisky and one drink of beer con-

taining more than one-half of one per cent of alco-

hol by volume; the second count of the indictment

charges the defendant with having unlawfully pos-

sessed the liquor I have mentioned; the third count

charges the defendant with having on the 26th day

of June, 1930, at the place I have mentioned. No.

301-2d Street, Eureka, then and there, knowingly

and wilfully committed a prohibitted and unlaw^ful

act of sale of certain intoxicating liquor fit for bev-

erage purposes, to wit: five drinks of whisky and

one drink of beer.

The element of nuisance is the keeping of intoxi-

cating liquor for sale. If you find from the evi-

dence that the defendant had in his possession any

liquor containing more than one-half of one per

cent of alcohol by volume for the purpose of such

sale, then you must find the defendant guilty. If

you find that the defendant was illegally in posses-

sion of liquor then such illegal possession consti-

tutes prima facie evidence that it w^as so kept for

sale, and as to such defendant so possessing such

liquor the burden of proof is upon him to establish

that such liquor was legally acquired, possessed and

used, and such possession unexplained by the de-

fendant plus the statutory presumption is sufficient

to establish the maintenance of a common nuisance.

The charge as to possession needs no explanation.

If you find from the evidence that the defendant

unlaw^fully possessed intoxicating liquor, of course

it will be your duty to find him guilty of that
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charge ; and the same with the charge as to sale, the

charge as to sale being as I have heretofore stated

that on or about the 26th day of June, 1930, at the

place of business of this defendant he did then and

there unlawfully sell such intoxicating liquor. [43]

Of course, if after a consideration of all of the

evidence in the case you believe that he is guilty

beyond and to the exclusion of all reasonable doubt

of having sold liquor at his said place of business,

it will be your duty to find him guilty of that charge.

Gentlemen, you are to understand at the very

outset that the indictment against the defendant is

a mere charge or accusation against him. It is no

evidence whatsoever of his guilt nor are you per-

mitted to indulge in any presumption of any kind

against him because this charge has been placed

against him by the Government.

The defendant enters upon the trial of this case

with the presumption of innocence, and that pre-

sumption remains with him throughout the trial and

until it is overcome by evidence. The defendant is

not required to prove his innocence, but the Gov-

ernment is required by law to prove that he is guilty

beyond and to the exclusion of all reasonable doubt.

Upon the Government rests the burden of proving

every material allegation in the indictment. You are

the exclusive judges of the credibility of the witnesses

and the weight of the evidence. You may judge

of the credibility of a witness by his appearance

upon the stand, by his manner of testifying, whether

he has contradicted himself or whether he has been

contradicted by other witnesses, whether he has



United States of America. 53

shown any bias, whether he has an interest in the

outcome of the ease, and by all those things you may

judge his credibility.

The defendant here has seen fit to take the stand

and testify in his own behalf. That was his right,

and you are to weigh his testimony in the same

scales that you weigh the testimony of other wit-

nesses. You are to apply to his testimony the same

test that you apply to the testimony of other wit-

nesses, save and except in his case you may take

into account the fact that he is the defendant [44]

in the case and as such has a personal interest in the

outcome of the case.

Where the evidence is susceptible of two inter-

pretations, one of guilt and one of innocence, it will

be your duty to favor the interpretation of inno-

cence.

If you find from the evidence that the defendant

was in possession of the liquor mentioned in the

indictment, then as to such defendant this consti-

tutes a prima facie showing that it was possessed

illegally and the burden is then upon him to show

that it was legally possessed.

The Government has introduced in this case the

evidence of prohibition agents who have testified

that on the 26th day of June they pui'chased liquor

at the defendant's place in this city, but the Gov-

ernment has not introduced any actual intoxicat-

ing liquor which it claims to have been sold by the

defendant. It has introduced proof that this de-

fendant took part in and actuall}" sold the prohibi-

tion officers intoxicating liquor which they con-
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sumed in this place. This evidence, if believed by

you, is sufficient to establish that fact.

EXCEPTION No. 5.

Thereupon the Court gave the jury the following

instiTiction

:

"It is difficult and frequently impossible for those

whose business it is to enforce the prohibition law^

to secure by purchase and take away with them a

bottle containing the actual liquor involved in the

transaction, and the presence in court of the actual

intoxicating liquor which may have been purchased

is not required. This evidence may be supplied by

testimony of witnesses that they purchase intoxi-

cating liquor and that from their knowledge and

experience such liquor was in fact intoxicating."

EXCEPTION No. 6.

Thereupon the Court gave the jury the following

instruction : [45]

"The familiar rule of the civil law that a person

is held to be responsible for the act of an agent

employed by him w^hen the act is done in the course

of the agency and in furtherance of it is equally

applicable in the criminal law. When an indict-

ment charges a defendant with crime it is not neces-

sary for the Government to prove that the act was

committed by the defendant personally, but it is

sufficient for the Oovernment to prove that the act

was committed by an agent of the defendant and

committed in the course of the agency and in fur-

therance of it. It matters not whether his agent

was an innocent agent or a guilty agent, a conscious
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or an unconscious instrumentality of the crime; the

agent's principal would be criminally liable in either

case.

I insti-uct you, Gentlemen, that it is the law that

'Whoever directly commits any a(3t constituting an

offense defined in any law of the United States or

aids or abets or procures its commission is a princi-

pal.' Aid means to help, support, assist, one who

helps or promotes in doing something. Abet means

to instigate or encourage by aid or countenance;

to contribute as an assistant or instigator in ho

commission of an otfense. The owner of an estab-

lishment or business who has knowledge that an

employee is maintaining a liquor nuisance therein

is an aider and abetor and may be convicted as a

principal.

The defendant has introduced evidence tending

to show that he was not present at the time and place

of the commission of the crime charged in this in-

dictment. It is your duty in considering this evi-

dence to take into consideration all of the facts in

this case and to scrutinize carefully the evidence

In reference to the alibi. If the evidence of an

alibi in connection with all the other evidence raises

a reasonable doubt of the presence of the defend-

ant at the time and place of the crime he should be

acquitted. [46]

I have said to you. Gentlemen, at the very outset

of my instructions that you cannot convict this

defendant unless you believe that he is guilty be-

yond and to the exclusion of all reasonable doubt.

Now reasonable doubt means exactly what the words



56 James Dunn vs.

"reasonable doubt" import. It means a doubt

based upon reason. It does not mean a doubt based

upon suspicion or whim or fancy that may be in

the juror's mind, but it is a doubt that must he

based upon reason. A reasonable doubt has been

defined to be that state of the case when after a

consideration and comparison of all of the evidence

in the case a juror finds his state of mind to be that

he cannot say that he feels an abiding conviction

to a moral certainty of the truth of the charge.

Your verdict must be unanimous.

Any exceptions?

Mr. RUSSELL.—If your Honor please, the de-

fendant desires to except to that portion of the

instructions—I think they were w^ritten and sub-

mitted to your Honor—your Honor may help me
with the exact wording—that it is difficult for those

charged with the enforcement of prohibition laws

to take away a bottle of evidence, of liquor; we feel

that that is not a proper instruction and except to

that.

We also feel that the instructions given by your

Honor with reference to agency is not proper in

this case because it would tend to convince the minds

of the jury, and for that reason we note an excep-

tion to that. The evidence as we understand it is

a direct statement that Mr. Dunn himself sold the

liquor. There is no evidence in the case of any

agent selling it.

The COURT.—As to whether or not the defend-

ant here was maintaining a nuisance, I take it that

it is the law that if he owns these premises and he
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knows someone was selling liquor there he would be

responsibhi for the act of that agent, whoever that

would be. [47]

Mr. RUSSELL.—We would concede that, but

the evidence, and the only evidence is that the sale,

if any, was made by Mr. Dunn. There is not any

question of agency.

The COURT.—I understand your contention.

The jury may now retire.

Thereupon the jury retired to consider their ver-

dict, and thereafter returned to the court with a

verdict of guilty on Count One charging nuisance

and a verdict of not guilty on Count Two charging

possession and a verdict of not guilty on Count

Three charging sale.

EXCEPTION No. 7.

Thereupon the Court arraigned the defendant for

judgment and the pronouncement of sentence. The

defendant was asked to show cause, if any he had,

why sentence should not be pronounced upon him,

according to law. Upon motion of counsel for de-

fendant the time for pronouncement of sentence

was continued to July 25, 1930, at 10 o'clock A. M.

At that time and within the time prescribed by law,

and before the judgment of the Court was entered

upon the verdict, the defendant duly and regularly

made his motion for a new trial in said cause, which

was by the Court denied.

To which ruling of the Court, denying said motion

for a new trial, the defendant then and there duly

and regularly excepted, and still excepts, here des-

ignates as his "Exception No. 7."
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EXCEPTION No. 8.

Thereupon, and within the time prescribed by

law, and before the judgment of the Court was

entered upon the verdict, the defendant made a

motion in arrest of judgment, which motion was

ordered by the Court denied.

To which ruling of the Court, denying said motion

in arrest of judgment, the defendant then and there

duly and regularly excepted, and still excepts and

here designates as his "Exception No. 8." [48]

Whereupon the Court rendered its judgment di-

recting that James Dunn, said defendant, be im-

prisoned for the period of one year and pay a fine

in the sum of Five Hundred Dollars ($500.00.)

That defendant's proposed bill of exceptions was

lodged on the 4th day of August, 1930.

That said defendant hereby presents the foregoing

as his bill of exceptions herein and asks that the

same be allowed, signed and sealed and made a part

of the record in this case.

Dated, September 23, 1930.

EUGENE S. SELVAGE,
CLIFFORD A. RUSSELL,
Attorneys for Defendant. [49]

[Title of Court and Cause.]

STIPULATION RE BILL OF EXCEPTIONS.

IT IS HEREBY STIPULATED AND
AGREED that the foregoing bill of exceptions is
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coiTcct and that the same may be signed, settled,

allowed and sealed by the Court.

Dated, September 23d, 1930.

GEO. J. HATFIELD,
A. E. L.,

United States Attorney.

EUGENE S. SELVAGE,
CLIFFORD A. RUSSELL,
Attorneys for Defendant. [50]

[Title of Court and Cause.]

ORDER SETTLING BILL OF EXCEPTIONS.

This bill of exceptions having been duly pre-

sented to the court within the time allowed by law

and the rules of the court, is now signed, sealed and

made a part of the records in this case, and is al-

lowed as correct.

Dated, September 23, 1930.

A. F. ST. SURE,
United States District Judge.

[Endorsed] : Filed Sep. 25, 1930. [51]

[Title of Court and Cause.]

PETITION FOR APPEAL AND SUPERSE-
DEAS.

To the Honorable A. F. ST. SURE, District Judge:

The above-named defendant feeling himself ag-

grieved by the verdict of the jury rendered on the
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24th day of July, 1930, and the judgment and sen-

tence entered thereon in this cause on the 25th day

of July, 1930, does hereby appeal from said judg-

ment and sentence to the Circuit Court of Appeals

for the Ninth Circuit for the reason specified in

the assignment of errors which is filed herewith,

and he prays that his appeal be allowed and that cita-

tion issue as provided by law, and that a transcript

of the record, proceedings and papers upon which

said judgment and sentence were based, duly authen-

ticated, may be sent to the United States Circuit

Court of Appeals for the Ninth Circuit sitting at

San Francisco, California.

And your petitioner further prays that the proper

order touching the security to be required of him

to perfect his appeal be made, and that this defend-

ant be awarded a supersedeas upon said judgment

and all necessary and proper process including bail

pending his appeal.

Dated : Eureka, California, this 30th day of July,

1930.

JAMES DUNN,
Defendant.

EUGENE S. SELVAGE,
CLIFFORD RUSSELL,

Attorneys for Defendant. [52]

Service of the within petition is hereby admitted

this 4th day of August, 1930.

GEO. J. HATFIELD,
United States Attornev.
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Service of the within petition for appeal, etc., by

copy admitted this 4th day of Aug., 1930.

GEO. J. HATFIELD,
Attorney for Pltf.

[Endorsed] : Filed Aug. 4, 1930. [53]

[Title of Court and Cause.]

ORDER ALLOWING PETITION FOR AP-
PEAL AND SUPERSEDEAS.

The petition for appeal and supersedeas herein

prayed for by James Dunn, defendant and appel-

lant, pending the decision upon said petition for ap-

peal, is hereby allowed and the defendant is ad-

mitted to bail upon the petition for appeal in the

sum of Five Thousand Dollars.

The bond for costs on the petition for appeal is

hereby fixed at Two Hundred Fifty Dollars.

Dated: Eureka, California, this 4th day of Au-

gust, 1930.

A. F. ST. SURE,
United States District Judge.

Service of the above order allo-^dng appeal and

supersedeas is hereby admitted this 4th day of

August, 1930.

GEO. J. HATFIELD,
United States Attorney.

[Endorsed] : Filed Aug. 5, 1930. [54]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

James Dunn, defendant in the above-entitled

cause and plaintiff in error herein, having petitioned

for a writ of error in this cause directed to this

Court from the United States Circuit Court of Ap-

peals for the Ninth Circuit, now makes and files

with his petition the following assignment of errors,

upon which he will apply for a reversal of the judg-

ment and sentence of the Court, as entered herein;

which said errors and each of them are to the great

detriment, injury and prejudice of the said defend-

ant, and are in violation of the rights conferred

upon him by law ; to wit

:

I.

The Court erred in denying defendant's motion

for a directed verdict in his favor which was made

at the close of the Government's case on the ground

that the evidence was insufficient to show that de-

fendant on the fourth day of July, 1930, maintained

a or any common nuisance as presented in the first

comit of said Indictment, and on the further ground

that there was no evidence whatsoever that any li-

quor was kept for sale on said premises on the

fourth day of July, 1930, as alleged in the Indict-

ment. The only evidence being that on the 26th

day of June, 1930, a different date than set forth

in the Indictment, the two Government [55]

agents purchased six diinks of liquor from the de-

fendant, all as set out in Defendant's Exception No.
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1, appearing on pages 6 and 7 of the bill of ex-

ceptions.

Which said ruling lias been heretofore designated

as Defendant's Exception No. 1.

II.

The Court erred in denying defendant's motion

for a directed verdict in his favor, which was made
at the close of the case on the ground that the evi-

dence was insufficient to show that defendant on the

fourth day of July, 1930, maintained a or any com-

mon nuisance as presented in the tirst count of said

Indictment, and on the further ground that there

was no evidence that any liquor was kept for sale

or possessed on said premises on the fourth day of

July, 1930, as alleged in the Indictment, the only

evidence being that on the 26th day of June, 1930,

a different date than set forth in the Indictment, the

two agents purchased six drinks of liquor from the

defendant, and upon the further groimd that no

presumption could arise against the defendant for

maintaining a nuisance on Jnly 4th, 1930, when the

only testimony related to a sale purported to have

taken place on June 26th, 1930, all as set out in De-

fendant's Exception No. 2, appearing on page 18 of

the bill of exceptions.

Which said ruling has been heretofore designated

as Defendant's Exception No. 2.

III.

The Assistant United States Attorney erred dui--

ing the course of his closing argument to the jury

when he made the following statement, to wit

:
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"Now, the alibi is proved by one of the most

contemiDtible methods that I have ever ob-

served in a court. The defendant himself says,

'I went to the ranch that day; I arrived there

some time between 3 and 4, and I arrived home

somewhere between 7 :30 and 8.
' He is not defi-

nite as to any of these times. He said he was

[56] seen by his own boy, his boy's friend,

his two ranch-hands, two neighbors. Any one

of those would have established the fact that he

was out there,"

on the ground that it is not incumbent upon the de-

fendant to produce any mtness upon the trial, all

as set forth in Exception No. 3, appearing on pages

18 and 19 of the bill of exceptions.

Which statement has been heretofore assigned as

Defendant's Exception No. 3.

IV.

The Assistant United States Attorney erred dur-

ing the course of his closing argument to the jury

when he stated in substance, "that the defendant or

they have not produced a man with a missing tooth,
'

'

on the ground that there is no duty resting upon

the defendant to produce any witnesses, and that it

is unproper for the District Attorney to make refer-

ence to the inability or failure of the defendant to

produce a witness with a missing tooth or to pro-

duce any other witness, all as set forth in Excep-

tion No. 4, appearing on pages 19 and 20 of the bill

of exceptions.

Which said statement has been heretofore desig-

nated as Defendant's Exception No. 4.
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V.

The Court erred in giving to the jury the follow-

ing instruction, to wit

:

"It is difficult, and frequently impossible for

those whose business it is to enforce the prohi-

bition law to secure by purchase and take away

with them a bottle containing the actual liquor

involved in the transaction, and the presence

in court of the actual intoxicating liquor which

may have been purchased is not required. This

evidence may be supplied by testimony of wit-

nesses that they purchased intoxicating liquor

and that from their knowledge and experience

such liquor was in fact intoxicating." [57]

on the ground that it is improper for the Court to

instruct the jury in generalities with regard to the

difficult and frequent impossibilit}^ of securing ac-

tual liquor which may be presented upon a trial, and

implying that sufficient evidence in this case may be

supplied by testimony of Government witnesses that

purchased liquor without further instructing the

jury that the same weight and no more, and the

same rules of evidence should apply to their testi-

mony as to any other witness in the case, all as con-

tained in Exception No. 5, appearing on page 24, in

the bill of exceptions.

Which said instruction has been heretofore desig-

nated as Defendant's Exception No. 5.

VI.

The Court ei'red in giving the jury the following

instruction

:
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"The familiar rule of the civil law that a

person is held to be responsible for the act of

an agent employed by him when the act is done

in the course of the agency had and in further-

ance of it is equally applicable in the criminal

law. When an indictment charges a defendant

with crime it is not necessary for the Govern-

ment to prove that the act was committed by the

defendant personally, but it is sufficient for the

Government to prove that the act was com-

mitted by an agent of the defendant, and com-

mitted in the course of the agency and in fur-

therance of it. It matters not whether his

agent was an innocent agent or a guilty agent, a

conscious or an unconscious instrumentality of

the crime; the agent's principal would be crim-

inally liable in either case.

I instruct you, Gentlemen, that it is the law

that 'Whoever directly commits any act consti-

tuting an offense defined in commission is a

principal.' Aid means to help, support, assist,

one who helps or promotes in doing something.

Abet means to instigate or encourage by aid or

countenance; to contribute as an [58] assis-

tant or instigator in the commission of an of-

fense. The owner of an establishment or busi-

ness who has knowledge that an employee is

maintaining a liquor nuisance therein is an

aider and abettor and may be convicted as a

principal";

on the ground that there was no evidence in this

case of any agent of defendant making a sale and
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no evidence upon which to base agency, and that the

instruction would tend to and did confuse the jury,

by inferring that some other person who was an em-

ployee of defendant may have made the sale com-

plained of, and that if so, the defendant would be

rc'sponsible tlierefor, all as contained in Exception

No. 6, appearing on pages 24 and 25 of the bill of

exceptions.

Which instruction has been heretofore assigned

as Defendant's Exception No. 6.

VII.

The Court erred in denying the motion for a new

trial made on behalf of the defendant and plaintiff

in error after the verdict had been returned, but

before the judgment of the Court had been entered.

The grounds of said motion were as follows

:

1. That the verdict in said cause is contrary to

law.

2. That the verdict in said cause was not sup-

ported by the evidence in the case.

3. That the evidence in said cause is insufficient

to justify said verdict.

4. That the Court erred upon the trial of said

cause in deciding questions of law arising during the

course of the trial, which errors w^ere duly excepted

to.

5. Newly discovered evidence, material to the de-

fendant, which he could not, with reasonable dili-

gence have discovered, and produced at the trial.
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SPECIFICATIONS OF THE INSUFFICIENCY
OF THE EVIDENCE TO JUSTIFY THE
VERDICT. [59]

The defendant and plaintiff in error herein speci-

fies the insufficiency of the evidence to justify the

verdict as follows:

a. There is no evidence proving or tending to

prove that James Dunn, said defendant and plain-

tiff in error, on the fourth day of July, 1930, at a

place known as No. 301 Second Street, in the City

of Etareka, California, maintained a or any common
nuisance as presented in the first count of said In-

dictment.

b. That the evidence as produced by the Govern-

ment was confined to a sale of six drinks purported

to have been made by defendant at approximately

7:30 P. M. on the 26th day of June, 1930, to two

Grovernment agents. That there w^as no evidence

of other violations or habitual sales, and likewise no

evidence from which such acts may reasonably be

deducted. That nuisance implies a continuity of

action, and not a sale at one particular time.

c. That there was no evidence of any sale of

liquor or any evidence showing that the same was

kept for sale in said premises after June 26th, 1930,

and that it will be presumed that the nuisance, if

any existed on June 26th, 1930, was abated prior to

July 4th, 1930, the date presented in the first coimt

of the Indictment.

d. That the description of the person purported

to have made the sale on June 26th, 1930, to the Grov-
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emment agents, does not conform with the actual

description of defendant or any person employed

by defendant, and working in said premises, as

shown by the affidavit of Joe Dunn attached to the

motion for a new trial, which avers in part that

James Dunn, Joe Dunn, Charles Granger and Wal-

ter Kuchan worked in said premises. That each of

said employees of defendant is described in said affi-

davit as follows, to wit:

Joe Dunn is six feet tall, weights one hundred and

ninety-four pounds, has dark hair and eyebrows, has

no teeth missing in the front of his mouth, has grey

eyes, smooth shaven, age forty-seven 3Tars, white

race. [60]

That Charles Granger is five feet six inches tall,

weighs one hundred and eighty-five pounds, has

gTey hair and eyebrows, has false teeth but no teeth

missing, brown eyes, has grey moustache, age seven-

ty-two years, white race.

That Walter Kuchan is five feet eight inches tall,

weighs between one hundred and forty and one hun-

dred and forty-five pounds, dark hair, no teeth miss-

ing, brown eyes smooth shaven, age between forty

and forty-five years, white race.

That the person selling the six drinks to them on

June 26th, 1930, was described by the two Govern-

ment agents as being five feet nine inches in height,

weight about one hundred and eighty-five pounds,

age fifty years, dark hair and eyes, smooth shaven,

white race, with a tooth missing in upper jaw in

front, all as duly excepted in Exception Xo. 7, con-

tained on page 27 of the bill of exceptions.
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VIII.

The Court erred in denying the motion in arrest

of judgment made on behalf of the defendant and

plaintiff in error. Said motion was made on the

following grounds, to wit:

I.

That the verdict is contrary to law in that the evi-

dence was confined solely to a sale at one time with

no evidence of other violations or habitual sales,

and likewise with no evidence from which such acts

may reasonably be deducted. Therefore the penalty

provided in the Act for unlawful sale would alone

apply.

That the section penalizing as a nuisance the

maintaining of premises on which liquor is sold,

implies a continuity of action and not a single sale.

II.

That the verdict convicting the defendant of main-

taining a nuisance and acquitting him of possession

and sale is inconsistent, cannot be reconciled and

cannot stand for the following reasons, to wit: The

testimony of the Government was to the effect [61]

that defendant made a sale of six drinks to two

Government agents on June 26th, 1930. Of this

sale the jury found the defendant not guilt}^ There

was no evidence of any other sale by any other per-

son whomsoever, and there was no evidence that any

liquor other than the six drinks was ever sold or

kept on said premises.

That by finding said defendant not guilty of said

sale and not guilty of said possession the jury can-



United States of America. 71

not as a matter of law find defendant guilty of

nuisance.

III.

That Count No. One of the Indictment on file

herein does not present, state or charge facts suffi-

cient to constitute a public offense imdcr the laws

of the United States against this defendant.

All as contained in Exception No. 8, appearing

on page 27 in the bill of exceptions.

Which said ruling has been heretofore designated

as Defendant's Exception No. 8.

WHEREFORE, defendant and plaintiff in error

prays that for the reasons stated herein that the

judgment rendered by the United States District

Court for the Northern District of California, in

this cause, be reversed.

JAMES DUNN,
Defendant.

By EUGENE S. SELVAGE,
CLIFFORD RUSSELL,
Attorneys for Defendant.

Service of the within assignment of errors is

hereby admitted this 4 day of August, 1930.

GEO. J. HATFIELD,
United States Attorney.

[Endorsed] : Filed Aug. 4, 1930. [62]
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[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT ON WRIT OF
ERROR.

The Clerk of this court is hereby requested and

directed to prepare and certify a transcript of the

record in the abo\^e-entitled case for the use of the

Circuit Court of the United States, by including

therein the following:

Indictment.

Minutes of said court referring to the plea of not

guilty as entered by defendant.

Bill of exceptions.

Verdict.

Motion to vacate verdict.

Motion for new trial.

Motion in arrest of judgment.

Judgment on verdict of guilty.

Petition for writ of error.

Assignment of errors.

Order allowing writ of error.

Certificate to transcript.

Original writ of error and citation on writ of

error, with return to writ of error.

This praecipe.

Notice of filing praecipe.

CLIFFORD RUSSELL,
EUGENE S. SELVAGE,

Attorneys for Plaintiff in Error.

[Endorsed] : Filed Aug. 4, 1930. [63]
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[Title of Court and Cause.]

NOTICE OF FILING PRAECIPE FOR
TRANSCRIPT.

To GEORGE J. HATFIELD, United States At-

torney :

Please take notice that on the day of Aug.,

1930, the undersigned filed with the Clerk of this

court a praecipe for the record to be transmitted to

the United States Circuit Court of Appeals for the

Ninth Circuit on writ of error sued out in the above

cause, a copy of which praecipe is herewith served

on you.

CLIFFORD RUSSELL,
EUGENE S. SELVAGE,

Attorneys for Plaintiff in Error.

Service of the within notice and copy of praecipe

is hereby admitted this 4th day of Aug., 1930.

GEO. J. HATFIELD,
United States Attorney.

[Endorsed] : Filed Aug. 4, 1930. [64]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT ON APPEAL.

I, Walter B. Maling, Clerk of the United States

District Court for the Northern District of Cali-

fornia, do hereby certify that the foregoing 64

pages, numbered from 1 to 64, inclusive, contain

a full, true and correct transcript of certain records
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and proceedings in the case of United States vs.

James Dnnn, No. 4718, as the same now remain

on file and of record in this office; said transcript

having been prepared pursnant to and in accordance

with the praecipe for transcript on appeal, copy

of which is embodied herein.

I further certify that the cost for preparing and

certifying the foregoing transcript on appeal is the

sum of twenty-six and 30/100 ($26.30) Dollars, and

that the same has been paid to me by the attorney

for the appellant herein.

Annexed hereto is the original citation on appeal.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the seal of said District Court,

this 8th day of October, A. D. 1930.

[Seal] WALTER B. MALING,
Clerk.

By F. M. Lampert,

Deputy Clerk. [65]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States, to United States

of America, GREETING:
You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals

for the Ninth Circuit, to be holden at the city of

San Francisco, in the State of California, within

thirty days from the date hereof, pursuant to an

order allowing an appeal, of record in the Clerk's

office of the United States District Court for the
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Northern District of California, wherein James

Dunn is appellant and you are appellee, to show

cause, if any there he, why the decree rendered

against the said appellant, as in said order allowing

appeal mentioned, should not he corrected, and why
speedy justice should not he done to the parties in

that behalf.

WITNESS, the Honorable ,

United States District Judge for the Northern Dis-

trict of California, this 13th day of September,

A. D. 1930.

FRANK H. KERRIGAN,
United States District Judge.

Service by receipt of copy admitted this 13th day

of Sept., 1930.

ALBERT E. SHEETS,
D.,

Atty. for Pltfe.

[Endorsed] : Filed Sep. 13, 1930. [66]

[Endorsed]: No. 6329. United States Circuit

Court of Appeals for the Ninth Circuit. James

Dunn, Appellant, vs. United States of America,

Appellee. Transcript of Record. Upon Appeal

from the United States District Court for the

Northern District of California, Northern Division.

Filed December 8, 1930.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.




